Are Mothers Persons?

Reproductive Rights and the Politics
of Subject-ivity

Many people, both in academic and nonacademic circles, have come
to regard feminist argurments concerning the biases and exclusions
of Western culture either as outmoded by progressive changes in
gender relations, or as paranoid delusions, fueled by a mania for
“political correctness” rather than trath. These notions persist de-
spite increasingly strong cultural evidence to the contrary. As the
Clarence Thomas/Anita Hill hearings demonstrated, images of the
woman as lying temptress still triumph in this culture over women’s
rights to an equal hearing under the law. Women still earn signif-
icantly less than men for equal work. And the feminist ideal of an
egalitarian domestic division of labor s0 far appears no match for an
ideology that insists women must continue to bear the major re-
sponsibility for cooking, cleaning, and child-care even when they
are also working full-time in jobs and professions formerly reserved
for men, _

Some of the most resilient inequalities in our legal and social
treatment of women lie in the domain of reproductive control. But
despite the highly publicized and turbulent nature of the battles that
have been fought in this domain, the most glaring inequalities have
yetto receive the exposure and emphasis they deserve. This omis-
sion results at least in part, I would argue, from the fact that,
although abortion rights are a prominent issue, both pro-choice and
- Prodife arguments are locked into thetoric and strategies that fail to

situate the struggle within the broader context of reproductive con-
trol. In this essay I will attempt to locate the struggle over abortion
tights within that context,
~ The first three sections of the essay will be largely devoted to
: eXPDSing and interpreﬁng some remarkable, pernicious contradic-
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me” of the person—the “ghost in the machine,” as Gilbert Ryle
a_s'*c{a‘lled it>—the self-conscious, willing, desiring, dreaming, cre-
o4 “inner” self, the “I.” The historical influence of this construc-
on Western modernity, especially on legal conceptions of
ily integrity, privacy, and personhood, has been sweeping and
fél_iﬁd. Yet, as we will see, the “ghost in the machine” is not
ways the legislating metaphor in concrete social practice; some-
es entirely mechanistic conceptions of the body dominate, con-
ns from which all concern for the inner self have vanished. In
ce, our legal tradition divides the human world as Descartes
d all of reality: into conscious subjects and mere bodies (res
#). And in the social expression of that duality, some groups
clearly been accorded subject-status and its protections, while
have regularly been denied those protections, becoming for
dical and legal purposes pure res extensa, bodies stripped of
inimating, dignifying, and humanizing “subject-ivity.”
irst let us examine the tradition regarding embodied subjects.
5 one in which bodily integrity is privileged so highly that
s have consistently refused to force individuals to submit
Ut consent to medical treatment even though the life of an-
hangs in the balance. So, for example, in the case of McFall v.
(1979), Shimp’s bodily integrity was legally protected to the
that he was permitted to refuse a procedure (a bone-marrow
t Qh and donation) that could have prevented his cousin’s
rwise certain death from aplastic anernia. (McFall did indeed
_' weeks after the decision was handed down.) Other similar
ave been equally unsuccessful, including highly publicized
uch as that pressed by a Seattle woman to have the father of
kkemic child donate his marrow, and that of an Illinois father
:d the mother of his son’s twin half-siblings to have tests
0 see if their marrow matched his son’s.? Many of us—and
de myself—may find Shimp’s action and similar refusals mor-
pugnant. They are, however, thoroughly sanctioned by law,
isists on informed consent for any medical procedure, and
permits us to be Bad Samaritans in the interests of preserving

s that are viewed as constituting (in the words of the McFall
ion) “the very essence . . . of our society.””
octrine of informed consent is, in a very real sense, a
ion of the subjectivity of the person involved—that is, it is an

tions in legal and medical practices concerning the Protect‘ton of thg'
“subject’” and to examining some of the cultural ideology, meta-:
phors, and images that animate those contradictions. Altl'llc{ugh la
and medicine claim to have a unified and coherent tradition con
‘cerning individual rights, in fact two different traditions have bee
established, one for embodied subjects, and the other for those wh
come to be treated as mere bodies despite an official rhetoric th
vehemently forswears such treatment of human bf&ings. I' will als
explore the expression of this practical metaphysics—this deepl
sedimented, cultural duality—in more everyday arenas, and as i
has crystallized in movements for fetal and father’s right.s. In the IIa_:st.
section of the essay I will briefly consider some implications m
analysis holds for feminist discourse on reproduction. L
My examinations of the legal double standarc% concerning
bodily integrity of pregnant and nonpregnant bodies, the cons’.qu_
tion of women as fetal incubators, the bestowal of ““super-subje
status to the fetus, and the emergence of a father’s-rights ideolog
will reveal, I believe, that feminist anger and frustration are far fro

fetal claims to personhood and women's right to choose—are'| .
ited and misleading. In the context of my analysis in this essay, i
current battle over reproductive control emerges as an assault on
personhood of women. '

EMBODIED SUBJECTS AND DE-SUBJECTIFIED BODIES

Qur legal tradition officially places a high—some H}ight say ino
dinately high—value on bodily integrity. As the United Statg 5
preme Court acknowledged over one hundred years ago:

No right is held more sacred, or is more carefully guarded,' by_:t
common law, than the right of every individual to the possession'a
control of his own person, free from all restraint or mterferencg
others, unless by a clear and unquestionable authority of law. .As we
said by Judge Cooley, “The right to one’s person may be said to b
a right of complete immunity: to be let alone.”

| Bodily integrity and the “right to one’s person” are PhﬂOSOPh_l
knit together by the Cartesian conception of the human body a
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acknowledgment that the body can never be regarded merely as a
site of quantifiable processes that can be assessed objectively, but
must be treated as invested with personal meaning, history, and
value that are ultimately determinable only by the subject who lives
“within” it. According to the doctrine of informed consent, even
when itis “for the good” of the patient, no one else—neither relativ
nor expert—may determine for the embodied subject what medical
risks are worth taking, what procedures are minimally or exces
sively invasive, what pain is minor. When that meaning-bestowing;
function is in danger of being taken away from the subject, the
prevailing ideology (and the accompanying legal response) €o!
ceptualizes the situation as a violent invasion of the personal spa
of the body. For example, physicians performing unconsented-
treatment are legally guilty of battery.®> Or consider the impassione
justification for his decision given by the judge who ruled on McF

i ccpion 1o e proon o itegry of s
-tion o odily integrity: invasion of
nal nature may be permitted when jt i i 1 .
e’s interest in the }Erosecution 2: I;izsi;ea:l];;rescfi),tofgfoer::;f tlh y
l:i?gclgﬁol tests may be required of drivers suspected of intPi):::
on '._the ]j:,;er; tfor; Z?sfesit:d crin}ma;;, the law has emphatically

ery. In Wi

'rcgmen.t authorities needegdrgbullet, ;zzth:dviﬁ I;Iii f:lle?fi?n)c’i la‘f"
as evidence against him. Both the circuit court and th agt i
Court ruI.ed against the state, the Supreme Court argemiI:J ,
'ﬁiﬁi{ﬁéﬁ?iﬁléﬁ d;:aftient’s. dconsentf, performed under §
. ar ; I evidence of a crime, involves
Ca{ ._tol;l divestment .of tl'.le patient’s ordinary control ove:
péo 1ng_beneat1.rt his skin.” Both the circuit court and the
, e'-. e_.d- .ourt, mtfelrestmgl)f, were especially emphatic concernin

ading and “demeaning” nature of “drugging” this citi .
tate of unconsciousness” against his will.?° > een
ortfljz;ljst dtolzlxll. this privileging of the hallowed ground of “the
a gly is the casual and morally imperious approach
n aw have taken to nonconsensual medical interferen
. Rroductlve lives of women—particularly when thev a CE;
.ro:.p:ean de.scent, poor, or non-English-speaking }Ifnrteh(i)s
Wi\-r see racism, classism., and sexism interlock virulently
we are look}ng at the history of involuntary sterilization j ’
i'ry, the statistics on court-ordered obstetrical interventi o
_pf]::;ne 1(1301;::’2 Rust v. Sullivan decision, which forb?crllsz
ederally funded clinics to discu i i
bortjqn or to indicate where such s;lgrgi:no?f;m;:l (I;n
vén when a woman has no other access to Ir?edica?

v. Shimp: 7
For a society which respects the rights of one individual, to sink it
teeth into the jugular vein or neck of one of its members and suck fror
it sustenance for another member, is revolting to our hard-wrough
concepts of jurisprudence. Forcible extraction of living body tissu
causes revulsion to the judicial mind. Such would raise the specte
of the swastika and the Inquisition, reminiscent of the horrors this

portend5.6

The key metaphor of this description, vampirism, not only ev
the pulsing, flowing, vital nature of the human body but sugg
that to invade it is tantamount to parasitism, a stealing of the i '
essence of the person. The body here, clearly, is no mere phys
entity but a self embodied, or (to put it the other way around)a
suffused with subjectivity. The system which would counte
its invasion is likened to Nazi Germany and the Inquisition
in Rochin v. California [1952]), to medieval torture: :

lllegally breaking into the privacy of the pefitioner, the struggle

open his mouth and remove what was there, the forcible extract

of his stomach contents—this course of proceeding by agent

government to obtain. evidence is bound to offend even hard
sensibilities. They are methods too close to the rack and the screw

permit of constitutional diff_erentiation.7

Rochin, a suspected drug dealer, had merely been made to
gitate two capsules he had swallowed. Moreover, the inv:

tory of involuntary sterilization, overwhelmingly aimed
entally defective” (“feeble-minded,” "retardengf ”lme
ngzl.'one of the most blatant examples of medical :'mdrlnaal,{
_fo; the personhood of certain groups in this coun ejhg
ngly shaped by the politics of race, class, and gendeir};roas
o :_'60,000 persons in the United States were s‘ce.rilizelid1
__cgnse.:r.lt, many never even informed of the nature of
iz Initially fueled by nineteenth-century versions of
theory (almost invariably racist) and the eugenics-
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one of :

e o gt:?w rzg)ﬁifﬁtreme a}nd r?vealing of the forced-cesarean
ﬁgﬁ o ash! gton UI:IIVQI‘SIty Hospital won a court order
i AN Cardreax; section be performed on a terminally ill
o Car ne:ril ef}cl)re her fetus was viable, and against the
.Om‘;m woman ,b t:)r u‘sband, and the doctors on staff. Both
. s, ber ! 2 ty fdlecl shorFly after the operation. The
o oy mIEdrt 1? Appeals, in affirming the order against
s .u,s e at the vaoman’s right to avoid bodil
S 1]f . HIBaH y be put aside, as she had “at best twoda }57

RN .al ere, clearly, a still living human subject hzd
‘;_Vhomgn ! g,Zif?SES, dead matter, a mere fetal container.
iy in the country would force fo undergo a blood
ying relative had come to be legally regarded
as a mere life-support system for a fetus erded, when
zt_gn;r ’;0 :zr;ghas1ze he_re that the legal analogues to cases
o IehOVn'Il;c:a:rvefmcons‘such as those involved, for
L e ;11 s Witness is ordered to permit a depen-
i o }?oﬁ transfusion, but precisely cases such
et o ke e s o
odily integrity is an issue in ca(s)rélé { ;.15 oy o o

. __o_Iely involving the owarridingoo;c lsai::f oot
0 ! al wi
d;gé_éc;ifn tl;sipzrgnt. is not itgelf involved.pWith the‘?:rt)sr};z:;
o doesln ; it is clear that even granting full person-
Cnsisency here. On the ome hane, et e s

sien . and, we ha imp’
n'u;clo:r izoceiure that could have saved lr:: Ci?;?ﬁ;ﬁ;:*
o e .u(})) elld by law on the grounds that to ‘dc;
I "'dy 811'1 s;; invasion of the privileged territory of the
nOt 1 he other hapd, we have numerous cases
5 only avelg)rdered pregnant women to submit
o p:zfei}zres but have conceptualized these in-
sé-lﬁph . ection of the fetus’s rights against the inap-
isn-maternal evaluations of the physical .
glous-acceptability of those proceduresy o
i}igage of court orders for medical t‘reatment of
On?-st; :l.‘lclle:s, ll.ln striking contrast to the rhetoric
o » the metaphors of t'hg rack and the screw, the
15t regimes employed in'the rulings on McFall v

inspired vision of a society purged of “Jefective genes,” the history.
of involuntary sterilization of the “mentally defective” in this coul
try has in practice largely affected those groups considered gene

ically suspect and racially inferior: those convicted of crimes, the

poor, African Americans, Native Americans, Spanish Americans,

and Puerto Ricans."
Less often noted is the overwhelming gender-bias that began’

develop in the 19308 and 1940s, as the Depression shifted the co

cerns of those officials empowered to sterilize from the preventl
of genetic defect to the prevention of parenthood in those indivi
uals deemed unable to care adequately for their children. Phili
Reilly, in The Surgical Solution, notes the change in ideology and t
increasingly glaring disparity between the numbers of men and
women sterilized.”” He fails, however, to see the connection
tween the two. Today, virtually all sterilization abuse (as wel
proposals for less drastic bodily invasions, such as the use of
plant) is directed against women on welfare, and is rationaliz
the “inability to care’” model. Often, as in the case of Ry
reproductive rights of poor women are threatened without o
legal deprivation of those rights. In Walker v. Pierce, for exampl
defendant admitted that his practice was to require conse
postpartum sterilization of his Medicaid patients who came
pregnant- with a third child. If consent was not given, he
refuse to treat the patient, and on occasion he threatened t
have their state assistance terminated. He did not insist 0
conditions for patients not on Medicaid, no matter how ma
dren they had.*® :

Turning to court-ordered obstetrical interventions—an
include forced cesarean sections, detention of women again
will, and intrauterine transfusions—the statistics make clea
this culture the pregnant, poor woman (especially if she is
European descent) comes as close as a human being can gett
regarded, medically and legally, as “mere body,” her wis
sires, dreams, religious scruples of little consequence ‘an:
ignored in (the doctor’s or judge’s estimation of) the interest
well-being. In 1987, the New England Journal of Medicine repo
of twenty-one cases in which court orders for obstetrical

tion were sought, 86 percent were obtained. Eighty-one
the women involved were black, Asian, or I—Iisp_aﬂic.1
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jndulgence, as in this judge’ i
s In 1 re]ﬁ lge s ruling. Madyun’s objections
il o yere re gious (as are most matern. ’
el b ae}l;:ir:f,;?'h Fo‘r tl}e judge, however,ai:;ifu'zals
'b  into conflict Withttheeft-?]-:lg;ﬁ:;t Oflpersonal e ilh:z
¢ to con . e role the pre
ll.jle ;1;;; ;I:it V(;i Il:cutfator to her fetus.PIn%E?f?I:j;Vgo Itnl'?ar:
f nced be. When she refases 6 d 50 st soopecinity
. o do e
e cgg;u;i :ﬁ eexcessive; .wicked. (Ihseoéutfltziaslﬁgc: o
L fairyrtal’ji evil goddesses, queens, and s?;P‘«‘_’
51 i ——" dlearly lurks in the imaginations gf
e geac;lrt orders for obstetrical intervention ) |
e Systemlzs thng,.the Pregnant woman has bee.n
ot s € mirror-image of the abstract subject
R :r is so determined to protect. For the
. 1y 1e the eas ce of per.sonhood, not to be sacrificed
g ValuaﬁOnlz'rcfi*fe.rvanon of the life of another in-
st atior ,ho oice, and consciousness itself (re-
o it WEO; at unco_nsented-to anesthesia)
o ich any daims to state interest or
| Ijrfl :rgu;d and are rarely granted. The
e o n, by cqntrast, is her biological
i, e Wr;ng the life of another. In her case,
a__u_atEd st ich I'Eer claims to subjectivity mus;
_hmct “’,ith o ltiafy will usually be found wanting
valuations, chsi_j:sp lzzlzsfc?(r)l cimesa e e
: . usness are expend-

Shimp and Rochin 0. California, often dismiss the proposed inter-

vention as minor, inconsequential, of significance only to an ind
vidual whose desires for personal freedom and “convenience’’ are
the judge in Taft v. Taft (1982), in issuing an order f

the will of the woman (the oxder had bee

rred to the procedure as “‘the operati0:

of a few sutures - . - 1O hold the pregnan_cy.”20 This is clearly
sidestep utterly, in the case of the pregnant wornar, the doctrine
informed consent, which requires that the ndividual affected be’
final judge of the degree of invasiveness and risk that is acceptal
Without that requirement, informed consent has no meaning a

Even, however, if we are likely to agree that cerclage is a mii:
imally invasive procedure,” let us not forget the judicial hort

expressed at even Jess intrusive procedures carried out on the b

jes of suspected criminals (such as the forced regurgitation that
the jssue in Rochin). The discomfort, risk, and invasiveness 0f

sareans are another matter. The court record has made it abund
clear (cf. Winston) that major surgery without consent is an ext
and demeaning violation of bodily integrity and conirol; it
risky, no matter how “routine” the procedure. If marrow 1

sions and even blood tests have not been required, surely @

to undergo the “massive intrusion””? of a major surgical proc
tion should be honored. Yet when Ayt

such as a cesarean sec
Madyun refused a cesarean Onl religious grounds the judge
that for him not to issue a court order forcing her to Aha

operation would be to“indulge” Madyun's “gesires” atthee
of the safety of her fetus.” _

As a number of analysts have pointed out, there ar
justifications for the discrepancies between the treatment &

pregnant women and that given to nonpregnant persons

to explain such contradictions we must leave the realm of ra

and enter the realm of gender ideology (and, in many cas
prejudice as well). These decisions, clearly, are mediat

mative conceptions of the pregnant woman's appropriate
function. Note the judge’s choice, in the Madyun case, Of
desires (over, for example, the more legally conventional
idea of female “desire” is potent and threatening in ©
with its sexual overtones and suggestions of persona o
and capricious self—interest~particulaﬂy when paire

excessive. 50,
cervical surgery against
sought by her husband), refe

thithi i
a_'ditiof\ i?r;?fer ideology, in cases such as Madyun
efs about th acement of the personhood of p eoPIé
: .-diversil‘;ll:l”l:rresPOnSibﬂitYr” and disdain for
pech-um O.f ese elerpents can come into play
d'éésareansr&}?lrgg:rzt;‘cfle ib‘ffl‘;— ocrced ster
2 . -sterilization
aglr::s Oitﬁ; hat of the promiscuous Cﬁ::esdt:re
Walke’fz; j; y, like an unspayed animal. One
_ el 3.;0 uz«;rcel said that Pierce lectured her:
2 ke this g adyl_ . .'this is my tax mone;}
- ... .1 am tired of people going
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around here having babies and my tax money paying for it.” "%
forced-cesarean cases like Madyun, the mediating racist image 1

be that of the ignorant, uncivilized primitive whose atavistic

gious beliefs are in conflict with the enlightened atﬁtudes of mo

ge_'yg:n or eight weeks, until th i
o ‘ ’ e fetus i
0 gﬁsﬁiﬁ;nt rs:c;?n,al and the Cathoh‘f: I:E::E il;oudgh
:_ e tre:tmzntt to be mandatory for a pre;na;
(inued tr ideo;\ may benefit her unborn child.””*2
st cven and 15 e ld;ggyezi 1;v;:s;(renztm—as—fe‘cal—incuba’co-r is
[ ever 2 : ater encroach: i
e C:;zf;tTgfe -dlfference is that today it is 11222: i’il](nio
i 1 e I1_15‘,asues concerning the “life-styies”eo};
) téompemng ’ ' wrence Nelson and his colleagues
t ompeling pregnant women to undérgo medical
i bOdli-ly I')rece_d'ent’ for further invasions sz::l
s uifelrgegntx. " As though imagining the
e T T y'rs:topla (such as that depicted i
an ma;d $ Tale), they list such potentilar;

science.

FETAL SUPER-SURJECTS AND MATERNAL INCUBATORS

As a one-time cocaine abuser, Debbie abused her son inthe;:
womb. Now, thanks t0 support from Alliance, she’s learned

how to be the responsible parent little Ricky needs. :
Erom the 1997 United Way brochuiré

Clearly, there has been one legal tradition for those who occut

cultural location of the subject and another for those wh
marked as “other.” Some acknowledgment of the injustice o

cesareans was finally made when the District of Columbia €
n, set aside the

Appeals, in 2 widely publicized decisio
ruling on Angela Carder's case and even raised. the questl

whether “/there could ever be a situation extraordinary ©
into a person’s boy

ling enough to justify a massive intrusion
as a cesarean section, against that person’s will.” (It is 1O

reciate the court’s ruling to note that Angela Carder was
woman.) The appeal had been filed by the American Me
sociation and thirty-nine other organizations, whose Con

had been significantly raised by the efforts 0
American Civil Liberties Union, George Annas of the B

versity School of Medicine, and several others
Carder case and others to national attention.?® In 1987,

of the obstetricians surveyed by the New England Journil

had approved of forced cesareans and had agreed that the

set by the courts in cases requiring emergency cesareal:

the sake of the fetus should be extended to include othex

such as intrauterine transfusion.” Since the Angela

these attitudes may be changing. Yet there are extremely

powerful advocates of pervasive obstetrical interv
atinue to be treated as fetal incuba

pregnant womeit CO
ways as well. The past few years have seen increasing
n have beenke

cases in which brain-dead pregnant wome

clude court orders ibiti
prohibitin,
retion L & pregnant wom
e e ey b i
on 2 se of the prese
_I;pquiz ,n fsoi.aengh?em to take drugsli)r acI:c:pe)to ifrflirti
s Womén :10 r r:ig pregnant anorexic teenagers to
6 omen fo L ndergo p}'enatal screening and di-
R mocen_tesm, sonography, or fet
5 men submit to in utero or ext}a-ut:rijfe_

S..... T

"htZWOm:: Prfisped of courts literally managi

frightenin ;n extensively intruding into tim .

R 8 an antithetical to the fund eir
1 plays in our society.® amental role

te thls landsca
_ pe no longer see
L ms so futurist
e Ohdézu;a Ilas banned employers from adléI;iitxllC.
o d;\;iosl‘ﬂd bar women of childbearing
bs;. ion seems almo
B ecl \ st anomalous i
eitg; ;;z :E;hmalWhmh the protection of ‘;::;
=d Inf onal obsession. P i
L . Prosecutio
= liall;;gnant women for fetal endange:;:::l
: more and more com: ,
Tmin _ ' mon. 5i
se OIf1 ]11 38?, in which Stewart was charglzzewtil:clli
i (;lr failing 1?0 follow medical advice
e ave multiplied. In 1989, a Florida
: -year-old Jennifer Johnson to fifteen
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gam the specter of the evil mother looms large. The biti
is :that pregnant women are in general probably the B: %
sof our culture. The overwhelming majority will suffs
le personal inconvenience, pain, risk, and curtailment e;
dom to do what their doctors advise is in the best interes(t)
etuses. As one obstetrical surgeon put it, most of thS
sees “would cut off their heads to save their babies ”32
Clﬁc case of the customer who ordered the daiquiri, b iIe
t she had been extremely careful throughout hc;r op.
thought hard before ordering the drink: e

years’ probation on her conviction of delivering illegal drugs vi
ambilical cord to her two babies. A Massachusetts woman ¥
miscarried after an automobile accident in which she was ik
cated was prosecuted for vehicular homicide of her fetus. A'C
necticut woman was charged with endangering her fetus by sv
lowing cocaine as police moved to arrest her. A Washingtdn j
sent Brenda Vaughan to jail for nearly four months to prote
fetus, because a drug test, taken after she was arrested for forg
a check, revealed cocaine use. In 1990, a Wyoming woma
charged by the police with the crime of drinking while pregnan
was prosecuted for felony child abuse. In South Carolina, a:
women have been arrested after the hospitals they went:
maternity care tested them for cocaine use and turned them
the police for fetal abuse.*
In some ways even more disturbing than these legal actio:
changes in the everyday attitudes of people. in March 19
waiters were fired from their jobs when they tried to per
nine-months-pregnant customer not to order a rum 4
because drinking alcohol could harm her fetus.® Soon after
appeared on the “Oprah Winfrey” show, where many mem
the audience indicated their strong support for the waiters’
As might be expected, the customer’s action was construed:
less and “selfish,” even though it is highly unlikely that o1
at her advanced stage of pregnancy could affect the fetus’s
Audience members were insistent, as was columnist Cal
that pregnant women who engage in any activities that he
the slightest risk are behaving “selfishly’”” and that other:
acting responsibly in pointing this out to them. In Thomas’
demnation of the customer, all distinctions—between
harm, between fetuses and children, between prohibi
affect the deployment of the mother’s own body and tho
not—are effaced:

it?_i_lrcﬂc()verd}le - . . and I thought it would be safe to have just
] ,dwhmh I c_)rdered with dinner. . . | I've always made
read everything I could find about alcohol in pregnancy

enough as it was for ordering the dri i
e feel like a child abuser.* B fhe drink. .. They mied

nt about this quote is the woman’s internal sense of
1.on.,-':__which Linterpret as an indication, not of her re i
h-e. a_qtr_{al threat of one drink to her fetus’s health b:‘:j (%’;
dmary levels of vigilance now expected of anc’I taken
lvgs_by pregnant women. Yet at the same time a
ry levels of care are demanded of the pre ani
peith r:the father nor the state nor private industry isg?leld
bl fora_ny of the harms they may be inflicting on devel-
es nor are they required to contribute to their care
g habits, s¥noking, alcoholism, reckless driving anci
1 physical treatment of pregnant wives are p,art of
. ;ronment,” too—sometimes indirectly, through
n the_:_mother’s well-being, but sometimes direct! i
e effects of secondhand smoke and erack dus}; 11: :
-a}‘J:use, and alcohol’s deleterious effect on the qual-
give a few examples). But fathers are nonetheless
s _t_he health system that makes it so difficult for poor
in adequate prenatal care and for addicted mog'lers

What if the woman had come in a month from now with he
born child and ordered two drinks, one for her and one to p
baby’s bottle, because the child had been crying and the
thought this was a good way to get it to sleep? Would th
have been justified in refusing service to the baby because it
derage? Of course. Then what's the difference between

protect a child that is newly born and one that is about to]

refg.'n'a.mt addicts to jail, but they don’t order dru
mis to accept them, or Medicaid, which pays fo%

t; to cover crack addiction—let alone order landlord

,-0f obstetricians to take uninsured women as p;
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tients, or the federal government to fund fully the Women, Infants,
and Children supplemental feeding program, which reaches only
two-thirds of those who are eligible. The policies that have under-
written maternal and infant health in most of the industrialized west
since World War II—a natonal health service, paid maternity leave,
direct payments to mothers, government-funded day care, home
health visitors for new mothers, welfare payments thatreflect the cost
of living—are still regarded in the United States by even the most.
Jiberal as hopeless causes, and by everyone else as budget-breaking
giveaways to the undeserving, pie-in-the-sky items from a mad s0~
cialist’s wish list.*" '

_af_'.it is then easy to leap to the furth ion: i
6hol oy rther equation: one drink = fetal

- qmt'etimes the womb is described not as incubator but as pri
Th ,_x’flable unborn child is literally captive within the mE?Ifgj ‘
dy,;_ al-'gued the dissenting judge in the appeal of the Carder cas y
lihgl‘ce 5pol.<esperson Barnard Nathanson describes the fetus e?s;
c;I 2 blcl:rtleaz ::1 v];rforsalﬁl;?d}.l ..an Ci?penet-rab_le wall of flesh,
cle, . erhaps such im ismi
thqge of an ideologue. Michael II-)Iarrison’s ?Igztszr?;?i:: ‘:11.:3;11155:;‘111
tifk?_: example of the increasing subjectification of f’etal béin
trikingly, as the personhood of the pregnant woman has be 5
g(% iirom her and her function as fetal incubator activated ﬂin
vity of the fetus has been elevated: e

While public service announcements on television target the smo
ing and alcohol habits of pregnant women as though they were the
sole causes of low birth-weight and infant disability, a task for
commissioned by the government concluded that “if we just d
livered routine clinical care and social services fo pregnant wome
we could prevent one-quarter to one-third of infant mortality.” A
things now stand, one out of every three pregnant women g
insufficient prenatal care (a situation that is not helped, of cour
if drag-addicted mothers avoid seeking medical help, for fear:
will be turned in to the police). Among other improvements'
task force recommends a public information campaign and a
turing approach” to pregnant women’s needs, with home visits
nurses, social workers, and other counselors. The Bush WE
House, however, acted on none of this, withholding most 0
report from Congress in the interests of preserving “‘the confi
tality of the deliberative process” in the Executive branch.*
Only the pregnant woman, apparently, has the “duty of car
Indeed, according to the construction examined in the first sec
of this essay, this is her essential function. That it is framed,
over, in entirely mechanistic terms—as fleshy incubator
vealed by the exclusive attention given to her physiological
The facts that a drink now and then might relax and soothe her
that continual vigilance over the “environment’’ she is providin
not the threat of public scrutiny and condemnation itself) may
her perpetually tense and worried, and that such factors ma
affect the well-being of the fetus are not considered. Ratt
crudely mechanistic portrayal of her bodily connection wit
fetus prevails. One daiquiri taken by the mother is imagin
equivalent to serving the fetusa cocktail. This image is so dista;

‘:fei_:lus could. not be taken seriously as long as he remained a
1:hica recluse in an opaq};le womb; and it was not until the last half
s century that the prying eye of the ultrasonogram rendered th

Opaque womb transparent, stripping the veil of mystery fr .
ark inner sanctum, and letting the light of scientific zbsé?v tio m
__fl_-.the shy and secretive fetus. . . . The sonographic v our,
ng.on the unwary fetus, finds him or her a surpn'I:in 1 OaY‘:l}lI:

reature, and not at all the passive parasite we hig ]'.121 o

: The fetus has come a long way—from biblical “seed”’ agci
al...homunculus" to an individual with medical problem ;T t

iagnosed and treated, thatis, a patient. Although he casnngt

an appointment and seldom i i i i
A Ny complains, this patient will at all

dﬂ(_er-.ideology that permeates this quotation is various and
s, and 1‘1eed not be belabored here. Here, I need onlv hi 1;1
e du'ahty Harrison constructs between the ”opaquz ” lﬁn:
blt.eﬁwomb, a territory itself bereft of the light of cons’cious—
cave, a place merely to sleep, and the psychologicall
fu]ly personified fetus, at once “shy and secretivé%} amc:s:lz
_ye.” ‘(And, of course, unlike his mother, he “seldom
~an ideal “patient”!) Ruth Hubbard notes, as well, the
le arrogance of the assumption that before developm,ents
s-ounc_l, "w‘re” had imagined the fetus to be a “passive par-
:155 this “we”? she asks. “Surely not,” she points Eut
who have been awakened by the painful kicks of a fe’cus""Lg
T, of Fourse, have been rendered metaphorically ;m-
Harrison; only their inert, shrouded wombs remain.
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hen fche.:y are the right desires, desires that will subordinat
.e_‘.r.e.n in th.e face of technological success rates which <:crjln(f
. f-i'l very discouraging) to the project of producing a child.
dually over the last century, and steeply accelerating over the
: [ the 1980s, the legal status of the fetus has been greatl
c.i. gs “'VEH.SI For over halfa century, the Dietrich rule %:88 )Y
stébhshed-that damages (for instance, accidental deathtn’:
grrefl on a fetus were not separately recoverable, because
as ““a part of the mother,” prevailed.> Then ir’1 1946, in
as been described as “the most spectacular abrl;pt rewjel.:sal
el ettled rule in the whole history of the law of torts,”® a
st-nct .court in Bonbrest v. Kotz held that there m; be
for injury to a viable fetus subsequently born ah'x):e 4
01.1_1_’fs ‘out that even this change, however, did not reco z
asd person with full legal rights; the point of the 1'u1i1r1gr:1vae
._m.a.l.ged born persons in need of special medical treatrientS
and so forth to be compensated for injuries wron. 1’
.;I'Ile.rl they were not yet legal persons. il
ame -1§tent, on Nelson's analysis, is behind the New Jersey
ourt: s unfortunately worded statement, in Smith v B?‘BI’Z
_t_h_a}t ’i chil,:l has a legal right to begin life with a ;;ound
blc;ciy Smith, recognizing a child’s cause of action for
..ﬁ :_hcted prenatal injury, explicitly denies that this en-
tion of fetal personhood. The point is simply to establish
.gy-of the live-born child’s injury claim.?® Yet the phrase

Of course, the increasingly routine use of ultrasound has ma
the fetus seem more of a person, both to the doctor and to '
mother.? Because of such changes in the perception of the fetu
status, combined with the advancing technologies that enable
doctor to treat the fetus directly, as an autonomous patient, doc
have come to feel confused, angry, and, perhaps, morally outra
when mothers refuse a recommended treatment. I can understal
their discomfort and frustration. But the disturbing fact remainst
increased empathy for the fetus has often gone hand in hand*
decreased respect for the autonomy of the mother.*® And, in
eral, the New Reproductive Technology has been a confusin
mixed bag as far as the subjectivity of women is concerned. O:
one hand, women now have a booming technology seeming]
cused on fulfilling their desires: to conceive, to prevent miscar]
to deliver a healthy baby at term. On the other hand, propon
and practitioners continually encourage women to treat their
as passive instruments of those goals, ready and willing, “if
want a child badly enough,” to endure however complicated
invasive a regime of diagnostic testing, daily monitoring, injec
and operative procedures may be required. Thus, one eleme
women's subjectivity is indeed nurtured, while all other el
(investment in career, other emotional needs, importance O
personal relationships, etc.) are minimized, ‘marginalizéd',
(when they refuse to be repressed) made an occasion for gt
self-questioning. -

One of the most disturbing examples is presented by Dr.
Semchyshyn. Semchyshyn argues for an extremely aggressiv
proach to the prevention of miscarriage, dismissing the (g
accepted) belief that many early miscarriages are the in
result of genetic defect and ought not to be rigorously pre
He reassures readers that genetic testing (amnjocentesis ani
sound) will pick up those defects at the beginning of the
trimester, when the women can still elect to have an abc
‘Semchyshyn is, | presume, aware of the physical pain
documented) psychological trauma involved in a second-
abortion; yet, apparently, these factors are too trivial f
mention even as possible considerations.”® In our presefl
context, the New Reproductive Technologies do cater to:
desires (that is, to the desires of women who can afford th

; (Qut of context of the decision) is problematic, not onl
.'qnprecedented scope of rights, but ambiglious con)—r
ho.p:_x they beIong. Over the past thirty years this am-
. 11 frequently exploited at the expense of the intent of
. g'a}'dvpcates of obstetrical intervention have freely in-
etus’s right to “begin life with a sound mind and bgd "
--f_c_)l." their s.ujts. The slippage here, from a live-boi'rn
l?m}g action against injuries suffered when in the
the right of the fetus to force its mother to accept
inst her will, is profound and pernicious. ’
o__r_.;_the sake of argument, lay aside the issﬁe of mis-
! rt law. Let us grant a fetus’s right to be born health
d o:be provided with a safe, healthy environment tZ
nd If we grant this, we are obliged to recognize also
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ssing father’s rights, requiring that women notify their
of abortion plans and holding physicians who perform an
ithout a form showing that the husband has been notified
o civil damages to ‘the husband and punitive damages of

- . - B 3 r
etus rights that no one elsein this sozﬁty has tI;tla !
i t of affairs en
gai ted with the strange se ;
e once again confron : e
‘1:; ?;tal-xightg arguments, that a hgro—year old chi
i -old fetus!® _ _ |
i than a six-month-o ' e e
1‘18}1\1;5 oint here is not to deny proteFuOn or dlgt:ty et
y Pest that it is no more than tissue or an pI;inSt gl
- i;i% In fact, I will later argue very strongly z;g o Onwk_,
mo ﬁvés Rather, my object is to bring attention c(fm OWIngéa_
igrel(;truct.ion that is entailed (but nevkc;r o.pe.rﬂzr :asmgly "
iti ition that is in om
-richts position, a post g
o fEtatli;lgal wigdom in many quarters of our culture. V:;yare p
n i i om _
cc:;;vihat construction is one in which pvre%;rlz:;\;c3 V:eitgeist)’:
p bf-ects at all (neither under the law nor 13 o
?;13585 are super-subjects. It is as t11'0ugh the stl ! é e
gnant body were siphoned from 1t and emp i
pre ‘

that this gives thef

ason why the movement for father's rights has grown so

he culturally powerful rhetoric of “equality’” with which
enthas trumpeted its cause. “It's a balancing of rights,”
1es Bopp.®® Butitisa mystification to conceptualize father’s-
¢s in this way, as though equitable distribution is the goal,
location of a child's time in a custody case. For the basis
sesis always a concrete occasion when the mother’s and

goals are mutually exclusive. In that context, equal
anvot be achieved. Rather, one must prevail over the
e dispute. Any father seeking his “rights” in such a case
g that his desires should not merely equal but supersede
other. That is, what is being sought in father’s-rights

uality for fathers but the privileging of paternal in-

FATHER'S RIGHTS

got without a Mother.

i ring was be Ic
This offopring Montesquieu, epigraph to

agination of the father as not merely half-partner in the

The Spirit of the Law but the true parent of the child is a construction that

' 4 i_n :Western culture. In The Furies, which dramatizes

O why dlfhftopéo pl'd highest Heav'n rational, impartial Apollonic justice over matriarchal
Creator wise, g

ith Spirits Masculine, create.at last
VT\;;‘: nfvelﬁe on Eatth, this fair clefetactnce
Of Nature, and not fill the World a 'Oé
With Men as Angels without Femltmn .
Or find some other way to generate

Mankind?

tice, Aeschylus has Apollo argue, pointing to the moth-
Athene, who sprang fully formed from the head of
‘true parent” is “he who mounts”:

ier is no parent of that which is called

but only nurse of the new-planted seed
ws. The parent is he who mounts. A stranger she
stranger’s seed, if no god interfere.

you proof of what I have explained. There can
er without any mother. There she stands,
witness, daughter of Olympian Zeus,
as never fostered in the dark of the womb
child as no goddess could bring to birth.®

Milton, Paradise Lost,
Book X, lines 888-895 -

ts to define the pregnant womans sta ;
have seen a corresponding emerge
ather’s rights. ]am__

Alongside attemp
of mere incubator, we
more and more vocal move;ifnent for £
highly visible advocate of thls'movemen
i ieht to Life Committee, 5 ! . Fath
N'a'hOIt;ljle(l)lanlI;gi’c " a how-to guide for bringing suit faga‘msa
L}nlg?ends.57 iA.nd although such cases have thu;. i; an
glt:feated in higher courts, in November of 1{9 r?chert )
State Senate pzissed legislation that has gone tu :

ias argued that the Genesis story, which reverses
“birth, making the “male . . . the precondition of
the ground of its possibility rather than vice versa,”
n-of the “male as true parent” fantasy.®! And
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s;f;ungmgjz ;;cl:]o;?mvertible fact that only the mother expe-
L6 e odiment (obs_cured by the current fashion of
it § pregnant) is a powerful impediment to the
Ehte pos <13n, as tho§e who have brought suit against their
usly recognized, judging from the rhetoric and

certainly the dominant seventeenth-century account of reproduc
tion, which spruces up the Aristotelian theory of generation wi
modern, mechanistic dress, is another. :

From Aristotle to contemporary representations of the romal
of the sperm and the egg,® the male contribution has been p
trayed as the “effective and active”’ element in 1:epr0::iuc’cion,"’3 :
female as passive, unformed matter, waiting to be individuated a
vivified by the valiant sperm who wins her. But the mechani
theory of preformation and embodiment went still further, by
senting the female body not even as providing the material stuff
of which the human being is formed (Aristotle’s view), but n_"_l'e're
as a container for the housing and incubation of already for!
human beings, originally placed in Adam’s semen by God
parceled out, over the ages, to all his male descendants.®* In 1
the Dutch microscopist Antonie van Leeuwenhoek received:
was for him decisive confirmation of this theory, when he’
ered tiny tadpole-like creatures—"‘animalcules”—in the se
male animals. He declared that this discovery empirically -
lished Aristotle’s intuition “thatitis exclusively the male seme
forms the fetus, and that all that the woman may contrib_i:;l
serves to receive the semen and feed it.”®® The imaginat
woman as fetal incubator, in disturbing ascendance today.
male as frue parent (clearly attempting a comeback) has, the;
historical roots.

In 1976 the Supreme Court clearly and resoundingly re
father's-rights argument, ruling in Planned Parenthood of Central¥
souri v. Danforth that a spouse has no right that compet
balances, or limits the woman’s right to choose abortion. T
recognized both “the deep and proper concern and intere
devoted and protective husband has in his wife’s pregn'a"n'
the growth and development of the fetus” and the fa
implication of the Danforth ruling (as of Roe) was that th
be cases when the mother might act unilaterally, witho
proval of her husband. But the court insisted that since
of the two marriage pariners can prevail” and since “itis’
who physically bears the child and who is the more dir
immediately affected by the pregnancy . - . the balanc
her favor.”® i

f their arguments. Listen, for example, to Erin Conn, o
’ , One

Bopp's clients, as he i
: r d : L4 T
7 it escribes his case on a Nightline™

ts-—I"
mmonlyma;}:ie;fat}’ler of the child. My wife and I were joined
ons , by ere’s a bond there which makes me the fath
S n that come out of our family. God—you know, th vy
! :v -2?13 :.itp, the woman carries the child. And if I :;fu ey
- But that's not the way the system’s set up. But the

hat after that child is born, h.
Ny , alf of that child—part
e ._abotjtlthma fs;zl cc)lf .that child. And I feel like byli’-ler 1?;3:1 t
i hat is her having the right to destroy a ar&tr
i out me aving any say-so. And—she—you know ph
er body. But what about me? Am I not alIow’ec? ts

fo) tro% -Pf my body? That baby is a part of my body also.%”

1d carry

1 ;,St:in l?zoiztgl:;;lf?ﬁg of I;regnancy is described as
. mechanistic i
thoqgljl instinctively rather than ;i,icoiﬁ?r}éilixou&d

cmdental. Conn has inchoately recognized 1thr=11’;1 hy

ggna}ncy of all emotional, spiritual, religious si 'e
(;i;téon of hardship or burden, of all connectionlirn}lti
Hildcen nto merely one instance of e mepesey

: ance of the impersonal
ning of an impersonal, arbitrary “‘s stemp” | thic
2 )n':ﬁs,f etiluere are no female subjects, 3(;nly “'caII;etll*:’?
[ o Wls’;s,_tapc.l thg only true loci of subjective
oy et (1t is Llr’nphed) have been so cruelly and

- Dy ihe ystem”) from serving as “carriers.” It's

t way; what's a poor fellow to do?

Zz’io% i;)x:ln;c;l salyﬂfhatif he could carry the child
_e s like this pale alongsi s
. t&anin of hlmself. as so intel;)twined agnildien::;(r)::n?
t s.__t a}t not only is ke “part of that child”"—which
ild, isa “part of [Conn’s] body” as well—which is
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edqm and economic conditions that permit women to kave chil-
nhave bfeen as tenuous as the right nof to have them. At the same
-consciousness of our diversity ought not to be permitted to
. e ;recogmtion that, as women, we all have an “authority of
xpen_ence” that men lack, and that gives us “a privileged critical
ation f.rom which to speak” concerning reproduction %Women’
.ec_:_l. historical experiences of reproduction and bir-th—such :
_gg-describe_ed by Emily Martin™ and Angela Davis,” and inclu?:
-the experiences of the infertile and the voluntarily childless—
';..ie_ such locations of authority for us. So, too, do more philo-
cal, reconstructive accounts, such as Iris Young’s stu}:."l f
egnant embodiment.”” 70
msts may be made queasy, too, by the idea of emphasizin

. eriential significance of pregnancy and birth, out of a fear 0%
.cqnceptual proximity of such notions to constructions of moth-
2:as the one true destiny for women. I believe, however, that
and a l?etter chance of successfully contesting such ideol(’) if
gage in the construction of a public, feminist discourseg}:m
ancy and birth rather than leaving it in the hands of the
hfgrs.” It now seems to me, for example, that feminists should
er have permitted debate over the status of the fetus to have
ved center stage in the public imagination, but ought, rather
e _.attempted to preempt that debate with a strong,feminis;
| ective acknowledging and articulating the ethical and emo-
al ;lue of the fetus.” (I suspect that we would have developed
a perspective if African American women, with their hjstorli)cal
ence of having not only their bodies but their children ap-
_afgd from them, had played a more central role in framin t‘t}:e

¢ énd arguments of earlier feminist politics.) Granting vflue

! ptfe;_sonhood, to the fetus does not make social control oé
en steproduction any less problematic, asI have argued in this
_:..tter‘npts to devalye fetal life, on the other hand, have fed
ﬁgly into the right-wing imagination of a possible; world in
women would be callously and casually scraping fetuses out
It | ._oches like leftovers off a plate. This image—so cruell
sentative of most women’s experiences—must be ch::xl}j
must be shown to be a projection of “evil mother” arche-
flective of deep cultural anxieties about women'’s auto

1an the realities of its exercise. o

egal status as a person is not constructed as a question in th
abortion debate, and which most people wrongly assume is fully
protected legally) is seen as fighting, not for her personhood, bu
““only” for her right to control her reproductive destiny.
The nature of pregnancy is such, however, that to deprive th
woman of control over her reproductive life—whether by means ¢
involuntary or coerced sterilization, court-ordered cesarean, or fo
bidden abortion—is necessarily also to mount an assault on h
personal integrity and autonomy (the essence of personthood in ot
culture) and to treat her merely as pregnant res extensa, materk
incubator of fetal subjectivity. Unfortunately, feminists have in the
past sometimes colluded in such constructions, arguing that repr
duction and pregnancy are ““functions” that are disengagable fron
the being of the subject and—like all alienated labor—amenable
being sold or rented to another. Over time, the severe limitatio!
of this model, crystallized for many feminists by the “Baby M"/M :
Beth Whitehead surrogacy case, have become clear. It is crucial
believe, that we now shift our discourse and strategies away fro
an abstract rhetoric of choice to one focused on (1) exposing
contradictions in our legal tradition regarding bodily integrity an
insisting that women’s equal protection under the law requires tf
they be resolved,” and (2) challenging the fetal-container conce
tion, by reclaiming (from the right wing, which now holds a m
nopoly on such ideas) the view of pregnancy and abortion as:
perientially profound events. Only on the basis of sucha reclamati
can we assert women’s moral authority, not only by virtue of ¢
distinctive embodiment but also by virtue of our social histories;
adjudicate the complex ethical dilemmas that arise out of our
productivity.
The foregoing contains several notions that may give conte
porary feminists pause, and that require some further explanaﬁ'
First, there is the problematic notion of women'’s “experience,” 2
the concomitant danger of essentializing the experiences of so
groups of women while effacing the histories and experience;
others. Although I acknowledge that danger, Ibelieve that invok
women’s embodied experience need notbe equivalent to an allia
with “essentialism,” so long as we remain mindful of the histori
racial, and cultural diversity of that experjence—for example,
long as we recognize the different social histories within which
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.'ozi_:_as though, for example, women have not sou

. s I ! h

cgzll:i:zzfi f;fﬂ!:hhes for individuation and se]f—csl;e\feall:)l;zf:: );

s fon gﬁ Z?e values has been different: more ambivalem.t

ncéﬁy e})(rduded ﬁe_} ; one c'o_uId even say, less oppressed.”” His:
i alitcs om participation in the making of philosoph

% gy , W:(j_' have nonetheless created culture in our o -

_ ed “spheres,” and these cultures now provide a x-falua‘]:lz

rce for us as we begin to .
malk
& public arena. gt ake philosophy, law, and politics

And, finally, there is the currently problematic status of concepts
such as authority and the subject, concepts which have played a
crucial Tole in Western modernity but are now in various philoé
‘sophical and literary quarters being declared decentered, dying, !
dead. This is not the place to detail those arguments. But itis easy
I believe, to call for the wholesale deconstruction of concepts such
as subjectivity, authority, and identity only solong as we remain 01
the plane of high theory, where they function as abstractions. On¢
we begin to examine the role played by such concepts as they ar
institutionally and socially embodied in contexts such as law an
medicine, in which the philosophical blueprint is transformed int
real social architecture, a different agenda may suggest itself. Th
s what ] have argued in this essay with regard to the politics an
rhetoric of subjectivity as they are played out in the arena of t
current legal and social battle over reproductive control.
Within this battle, we cannot afford, whether in the interest:
theoretical avant-gardism or political correctness, to abandon <o
ceptions such as subjectivity, authority, embodied consciousn
and personal integrity. But this does not mean that we will
reproducing them in precisely the form in which we have inherits
them. We need to remember that when poststructuralist write
dedlare that the ““author” or “man” (or “metaphysics” of “p ;
ophy”) is dead, they refer to conceptions. that were historl
developed by European meT, under conditions of their cull
dominance. Under those conditions, subjectivity took a very:
ficular form by virtue of the experiences excluded from 1t
Young's study of pregnant embodiment, for example, suggests
pregnancy makes uniquely available (although it does not guar
tee) a very different experience of the relationship between
and body, inner and outer, self and other than that presufnt
Descartes, Hobbes, Locke, and other architects of the mod‘_é
subject. The conception of autonomy assumed by that mo
example, is challenged by an embodiment that literally hous
erness” within the self.
Young's argument makes us aware of the fact that invo :
authority of marginalized subjects may ultimately result
construction of subjectivity itself. This is not to say that.th
torical) subjectivities of subordinate groups have developet
outside of or unaffected by dominant constructions of the suby



